Right of admission foreign/Russian spouse of a British national to the UK without the need to obtain entry clearance. 

In the case of a British national spouse/partner have been lawfully resident in the other EEA country before applying to enter the UK - it is not needed to obtain entry clearance. More detailed explanation of European law further.

Although the EU right of free movement is now an integral part of UK law through the operation of the European Communities Act 1972, the Immigration Act 1988 and the Immigration (European Economic Area) Order 1994), UK immigration authorities and the courts have always maintained that domestic immigration law is completely independent from it and the two systems enjoy no point of contact. 

Consequently British nationals can only invoke EU law in the UK on their return after exercising their right of free movement in another Member State. With this EU law dimension a UK national can, for example, invoke EU law in order to enable the admission of a foreign spouse to the UK without the need to obtain entry clearance. 

British nationals who can invoke free movement rights are generally required to elect which system they wish to rely upon. This choice should be carefully considered as it can have short and long term consequences. For example, while opting for the EU route may ensure swifter entry than seeking to obtain entry clearance to the UK for the foreign spouse of a British national, the applicant may then find that choosing the European route means that they will not have a right to be considered for Indefinite Leave to Remain (ILR), (which would have been considered after one year’s residence as a spouse under domestic immigration rules) but will only be considered after four years as the spouse of an EEA national. 

Where a British citizen has resided and worked in another EEA country and returns to the UK as a worker, her/his non EEA spouse/partner and/or family members may be able to join her/him, as a result of the case of Surinder Singh, which extended EEA rights in such instances. However, the recent case of Akrich in the European Court of Justice has resulted in a change to the immigration rules. The rules now state that, in order to be issued with an EEA family permit, the non EEA spouse/partner must have been lawfully resident in the other EEA country before applying to enter the UK. 

The non EEA family members’ entitlement to remain in the UK exists under European law, irrespective of when the application for a family permit or residence document is made and irrespective of the Home Office delay in issuing the documents. It is an automatic entitlement and the application to the Home Office is simply a request for evidence of these rights.
